IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF SOUTH CAROLI NA
COLUMBI A DI VI SI ON

BRUCE LEON ROBI NSON,

Plaintiff, C A # 3:95-1866-23

V.

JAMES R METTS, SHERI FF OF
LEXI NGTON COUNTY, DETECTI VE
GLENN OXENDI NE, CAPTAI N ADRI Al
BOST, SERGEANT DUANE R. PEAKE
DETECTI VE ANTHONY PLANTE,
DETECTI VE JI MW SM TH,
DETECTI VE LARRY HARRI SON
DETECTI VE JI M GRAHAM AND
DETECTI VE KEN CORREL, in
their individual capacities,

;vvvvvvvvv

ORDER

Def endant s.

N N N N N N N N N N

This matter is before the court on defendants’ notion for
sumary j udgnent pursuant to Fed. R Cv. P. 56. Oal argunents
were heard on Novenber 6, 1996, and the court took the notion
under advi senment. Upon further consideration, the court hereby
grants defendants’ notion for sunmary judgnent.

I. BACKGROUND

On or about June 13, 1992, in the course of his
i nvestigation of suspected snuggling of contraband into the
Lexi ngton County Detention Center (“LCDC'), defendant Detective
d enn Oxendi ne observed a visitor pass a $20.00 bill to an
inmate. Shortly thereafter, two inmtes were detained by the
correctional officer on duty, and the visitor was questioned by

def endant Oxendi ne. The visitor was the nother of Gary Martin



(“Martin”), one of the inmates detained by the correctional
of ficer. Martin informed LCDC authorities that contraband,
specifically cigarettes and narijuana, was being brought into
the LCDC for inmates by two correctional officers, plaintiff and
Harry Perry. Def endant Oxendi ne was provided with a witten
statenent containing that information. Further interviews were
conducted with Martin who i nforned def endants Oxendi ne and Peake
that the contraband was being supplied by Martin's wife who
woul d place it on a vehicle used by plaintiff and Perry while
the vehicle was in the LCDC parking |ot. The contraband was
then retrieved and brought into the LCDC during plaintiff’s and
Perry's shift.?

Martin further informed defendants Oxendi ne and Peake t hat
a deal had been set up for plaintiff and Perry to bring in a
carton of cigarettes and sone marijuana for Martin. Wth the
cooperation of Martin, defendants Oxendi ne and Peake schedul ed

the transfer, which was ultimately to take place on the evening

1'n his opposition to defendants’ notion for summary
j udgnent plaintiff asserts t hat t here are factua
i nconsi stenci es between defendants’ statement of facts in their
menor andum and def endant Oxendi ne’ s deposition concerning his
investigation. Defendants’ statenment of facts correlates with
the transcript of the state court pre-trial proceeding.
Nonet hel ess, upon reviewing the transcript of the state court
pre-trial proceeding and Oxendi ne’ s deposition, the court finds
no direct contradiction that woul d undermne the validity of the
state court judge's ruling and its preclusive effect in the
present case discussed infra p.7-11
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of June 18 or the norning of June 19.2 On June 18, defendants
Oxendi ne and Peake prepared a package of contraband consisting
of a carton of cigarettes, marijuana, three $20.00 bills, sone
| ighters, and cigarette rolling papers. On the evening of June
18, all of the defendants, except defendant Metts, set up
surveillance on plaintiff’s vehicle in the LCDC parking |ot.
Because a white fenmal e | aw enforcenent |aw officer could not be
| ocated, the wife of one of the defendants was used to place the
contraband on the | eft rear wheel of the vehicle as specified by
Martin. During the course of surveillance, Martin inforned
def endant Oxendi ne by tel ephone that plaintiff and Perry knew
that the contraband was in place and that they had told Martin
they would pick it up and bring it to him

No one was seen near the vehicle until plaintiff and Perry
left the LCDC on the norning of June 19. At that tine they did
not approach the left rear wheel where the package had been.
After Plaintiff and Perry drove away, defendants determ ned that
the package was not in the parking lot. The vehicle was kept
under continued surveillance after leaving the parking |ot and
| ater stopped on an interstate highway entrance ranp. Perry
exited the vehicle and retrieved the contraband fromthe |left

rear wheel and went back into the vehicle which then proceeded

2The transfer was originally to occur on June 17, but Perry
told Martin that he was going to be ill on the 17th, and it was
reschedul ed.



on the interstate. The vehicle left the interstate and
proceeded toward Lexington, South Carolina. At that tine,
plaintiff and Perry were stopped, searched, and arrested.
During the search, the contraband was recovered, and
plaintiff was charged with “conspiracy to possess with intent to
di stribute marijuana” and “possession with intent to distribute
marijuana” and was indicted by Lexington County G and Jury on
Oct ober 22, 1992. On Novenber 22, 1994, the Grand Jury returned
addi tional indictnments arising out of the sane incident agai nst
plaintiff on two counts of “m sconduct in office” and two counts
of *“contraband- county or nmunicipal prisoner.” Plaintiff
contends that the contraband was “planted” by defendants.
Plaintiff’s trial was set for February 14, 1996, and on
February 13, 1996, pre-trial notions were heard, including a
notion to dismss, where the judge deternmi ned that probable
cause did exist for the initial arrest and the subsequent search
of plaintiff and Perry. After a jury had been drawn on February
14, plaintiff entered into a plea bargain whereby he was
permtted to enter the Pre-Trial Intervention program(“PTlI”) on
the indictnents for two counts of “m sconduct in office” and two
counts of “contraband- county or nunicipal prisoner.” As part
of the plea bargain, the other charges were di sm ssed.
Plaintiff filed the original conplaint inthis case on June

19, 1995. In his anmended conplaint filed on June 27, 1996,



plaintiff alleges illegal seizure in violation of the Fourth
Amendrent, illegal search pursuant to the Fourth Anendnent,
civil conspiracy under 42 U.S. C. 88 1983 and 1985, and mali ci ous
prosecution. Plaintiff further alleges that defendant Metts is
|iable for the conduct of the deputies in his enploy and that
def endant Metts violated plaintiff’s constitutional rights and
42 U S. C. § 1983.

ITI. SUMMARY JUDGMENT STANDARD

To grant a notion for summary judgnment, this court nust
find that "there is no genuine issue as to any nmaterial fact."
Fed. R CGv. P. 56(c). The judge is not to weigh the evidence,
but rather to determne if there is a genuine issue for trial.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986). |If

no material factual disputes renmain, then summary judgnent
shoul d be granted against a party who fails to nake a show ng
sufficient to establish the existence of an el enent essential to
that party’s case, and on which the party bears the burden of

proof at trial. Celotex Corp. v. Catrett, 477 U S. 317 (1986).

Al | evidence should be viewed in the Iight nost favorable to the

nonnmovi ng party. Perini Corp. v. Perini Constr., Inc., 915 F. 2d

121, 123-24 (4th Gr. 1990). "[Where the record taken as a
whole could not lead a rational trier of fact to find for the
non-noving party, di sposition by summary judgment S

appropriate.” Teansters Joint Council No. 83 v. Centra, Inc.,




947 F.2d 115, 119 (4th Cr. 1991). "[T]he plain | anguage of
Rul e 56(c) nandates the entry of summary judgnent, after
adequate time for discovery and upon notion, against a party who
fails to make a showi ng sufficient to establish the existence of
an elenment essential to that party's case, and on which that
party will bear the burden of proof at trial." Celotex, 477
U S at 322. Finally, the "obligation of the nonnoving party is
"particularly strong when the nonnoving party bears the burden

of proof.'" Hughes v. Bedsole, 48 F.3d 1376, 1381 (4th Cir.

1995) (quoting Pachaly v. Gty of Lynchburg, 897 F.2d 723, 725

(4th Gr. 1990)), cert. denied, 116 S. C. 190 (1995).

ITI. ANALYSIS

A. PROBABLE CAUSE AND COLLATERAL ESTOPPEL

Def endants assert that the state court’s ruling in the
previous pre-trial crimnal proceedings inregardto plaintiff’s
notion to dismss, where the judge found that there was probabl e
cause, defeats plaintiff’s clains of illegal search and seizure
and malicious prosecution because the issue is precluded from
being relitigated by virtue of collateral estoppel. Under the
doctrine of collateral estoppel, “once a court has decided an
issue of fact or |aw necessary to its judgnent, that decision
may preclude relitigation of the issue in a suit on a different
cause of action involving a party of the first case.” Allen v.

MCurry, 449 U. S. 90, 94 (1980). The party agai nst whom the



col l ateral estoppel is asserted nust have had a full and fair
opportunity to litigate the issue in the prior proceeding. [|d.

In Gay v. Farley, 13 F.3d 142 (4th Cr. 1993), the Fourth

Circuit, relying on Alen, held that a suppression hearing in
an earlier state crimnal trial collaterally estopped
relitigation of the sane issues in a subsequent 8 1983 acti on.
Id. at 146-47 (“A suppression hearing in an earlier state
crimnal proceeding collaterally estops the relitigation of the
sane issues in a § 1983 action if the elements of collateral
estoppel are net.”). Furthernore, the Fourth G rcuit has
observed that:

[r]ecent decisions from the South Carolina courts

indicate that issue preclusion is proper if the issue

in question was presented in a prior adjudicatory

proceedi ng in which the party agai nst whom precl usi on

is sought had a full and fair opportunity to litigate

t he i ssue.

Stall v. Bourne, 774 F.2d 657, 663 (4th Cir. 1985)(citations

omtted).

In the state court crimnal proceedi ngs agai nst plaintiff,
a nunber of pre-trial notions were filed, including a notion to
dism ss for lack of probable cause to arrest. These noti ons
were heard by the Honorable Marc H Westbrook, Judge of the
El eventh Judicial Grcuit, on February 13, 1996. After hearing
oral argunents, Judge West brook stated:

Counsel, I'mgoing to find fromthe entirety of the

record in this probable cause hearing that has been
presented to me that the facts presented, again, in
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their totality, are reliable and credible and
sufficient to cause a reasonable person to believe
that the suspects, in this case the defendants, both
defendants, were involved in commtting a crinme or had
commtted a crime. Wth that in mnd, I"’mgoing to
deny the notion to dism ss.

(Tr. at pp.104-05). Although Judge Westbrook’s ruling was not
during an actual trial, the Fourth GCrcuit has stated that:

As long as the prior adjudication of the identical
I ssue is conclusive, we see no reason to require the
issue to be tried again because it I|acked the
formality of an express order . . . Finality for
pur poses of collateral estoppel is a flexible concept
and “may nean little nore than that the litigation of
a particular issue has reached such a stage that a
court sees no really good reason for permtting it to
be litigated again.”

Swentek v. USAir, lInc., 830 F.2d 552, 561 (4th Cr. 1987)

(citations omtted). Upon reviewing the transcript of the
February 13, 1996 hearing, this court finds that plaintiff had
a full and fair opportunity to litigate the issue of probable
cause in the state court crimnal proceedings and is therefore
collaterally estopped by the state court’s previous ruling from
relitigating the issue of probable cause in the present case.

See GGahamyv. State Farm Fire & Casualty Ins. Co., 287 S. E. 2d

495, 496 (S.C 1982).

1. Claims of Illegal Search and Seizure

Plaintiff’s first and second causes of action allege
illegal search and seizure in violation of the Fourth Arendnent.
The Fourth Amendnent permts an officer to search a person

placed under arrest as an incident to the arrest itself.
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Levinson-Roth v. Parries, 872 F. Supp. 1439, 1449 (D. M. 1995).

The legality of an arrest and subsequent search incident to that
arrest turn on whether the arresting officer had probabl e cause
to arrest the plaintiff at the tine the arrest occurred. U.S.
v. Mller, 925 F.2d 695, 698 (4th Cr. 1991). Thus, in |ight of
the state court proceedings and the state judge’'s finding of the
exi stence of probabl e cause, defendants are entitled to summary
judgnment as to plaintiff’s clainms for illegal search and seizure
in violation of the Fourth Anendnent.

2. Malicious Prosecution

Plaintiff’s fourth cause of action alleges nmalicious
prosecution in violation of 42 U S . C § 1983. To prove his
claimunder 8 1983, plaintiff nust show a malicious prosecution
under South Carolina law that resulted in a deprivation of his

constitutional rights. See Goodwin v. Metts, 885 F.2d 157, 160

n. 1 (4th Cr. 1989). In order to recover for malicious
prosecution under South Carolina law, plaintiff nust show (1)
the institution or continuation  of ori gi nal j udi ci al
proceedi ngs, civil or crimmnal; (2) by, or at the instance of,
the defendant; (3) the termnation of such proceeding in
plaintiff’s favor; (4) malice of defendant in instituting such
proceedi ng; (5) want of probabl e cause; and (6) resulting injury

or dammge. Ruff v. Eckerds Drugs, Inc., 220 S.E 2d 649, 652

(1975) (citing Parrott v. Plowden Mtor Conpany, 143 S. E. 2d 607




(1965)). Accordingly, defendants are also entitled to summary
judgnment as to plaintiff’s claimof malicious prosecution due to
the state judge’'s finding of the existence of probable cause.
Furthernore, plaintiff’s claimfails because the crimna
prosecution was not termnated in his favor. Di smi ssal of
charges as a result of entry into PTI is not termnation of

proceedings in plaintiff’'s favor. Jordan v. Reese, 452 S E. 2d

838, 839 (S.C 1995).
B. CIVIL CONSPIRACY

Plaintiff’s third cause of action alleges a civil
conspiracy anong the defendants. To be successful on a claim
for civil conspiracy in South Carolina, the plaintiff must show
(1) a conbination of two or nore persons; (2) for the purposes
of injuring the plaintiff; (3) causing the plaintiff special

damages. Vaught v. Wiites, 387 S.E.2d 91, 95 (S.C. C. App

1989) (citing Lee v. Chesterfield Gen. Hosp. Inc., 344 S E 2d

379 (S.C. Ct. App.1986)). In the present case, plaintiff
al | eges speci al danages, but he has failed to specify the nature
of the alleged special damages arising out of the conspiracy.
Furthernore, the court finds no evidence showi ng that plaintiff
suf fered speci al danages.

In addition, a claim for civil conspiracy nust allege
additional facts in furtherance of a conspiracy rather than

real | ege other clains. Todd v. South Carolina Farm Bureau
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Mutual Ins. Co., 278 S.E 2d 607, 611 (S.C. 1981). Plaintiff has

i ncorporated by reference the alleged acts of defendants from
his preceding allegations and to support his claimnerely added
conclusory allegations that defendants were engaged in a
conspiracy. Were “[t]he only alleged wongful acts plead are
those for which damages have al ready been sought,” plaintiff’s
claimfor civil conspiracy fails. 1d.

Additionally, to establish a civil conspiracy under 8§ 1983,
plaintiff nmst show that defendants acted in concert in
furtherance of the conspiracy which resulted in plaintiff’s

deprivation of a constitutional right. Hnkle v. Gty of

d arksburg, WVa., 81 F.3d 416, 421 (4th Cr. 1996) (citing

Haf ner v. Brown, 983 F.2d 570, 577 (4th G r. 1992)). 1In order

“to survive a properly supported sunmmary judgnent notion,
[plaintiff’s] evidence nust, at |east, reasonably lead to the
i nference that [defendants] positively or tacitly came to a
nmut ual understanding to try to acconplish a common and unl awf ul
plan.” Hinkle, 81 F.3d at 421. There has been no such evi dence
presented by plaintiff in the present case. Thus, defendants
are entitled to sunmary judgment as to plaintiff’s civil
conspiracy cl aim
C. SHERIFF METTS

Plaintiff’s final cause of action alleges that defendant

Metts is liable for the alleged wongful acts of his deputies
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and that he violated plaintiff’s civil rights under 8§ 1983.

1. State Law Claim under § 23-13-10

Assumi ng this cause of action alleges a state law claim
under S.C. Code Ann. § 23-13-10% the court finds that 8 23-13-10
is not applicable to the present case because the statute has
been repealed by inplication with the enactnent the South
Carolina Tort Clainms Act, S.C. Code Ann. 8§ 15-78-10, et seq.
(“SCTCA”). Wth the enactnent of the SCTCA, the South Carolina
| egislature intended the tort liability of the State and its
political subdivisions to be limted to the SCTCA* and
specifically provided that the SCTCA was the exclusive remnmedy
avai lable for torts by the State, its political subdivisions,

and enpl oyees acting within the scope of official duty.® The

SAlthough a state law claim under § 23-13-10 is not
specifically alleged in his conplaint, plaintiff asserts that he
has a wvalid claim under 8§ 23-13-10 in his response to
defendants’ notion for sunmary judgnment. Therefore, the court
is considering the cause of action as including such a claim

“Section 15-78-20(a) provides in pertinent part that .

it is declared to be the public policy of the State of South

Carolina that the State, and it political subdivisions, are only

liable for torts within the limtations of this chapter and in
accordance with the principles established herein . . .~

°Section 17-78-20(b) provides in pertinent part that the
General Assenbly “. . . intends to provide for liability on the
part of the State, its political subdivisions, and enpl oyees,
while acting within the scope of official duty, only to the
extent provided herein. Al other immunities applicable to a
governmental entity, its enployees, and agents are expressly
preserved. The renedy provided by this chapter is the exclusive
civil remedy available for any tort commtted by a governnent al

12



SCTCA clearly applies to a Sheriff and his deputies because the
term “enpl oyee” is defined in the SCTCA as including elected
officials and | aw enforcenent officers. S.C. Code Ann. § 15-78-
30(c) (Law. Co-op. Supp. 1995).

Thus, if 8 23-13-10 were to allow a cause of action agai nst
the Sheriff in the present case, it would be in direct conflict
with the SCTCA It is well settled that if two statutes
conflict, the statute nost recently passed should prevail so as
to repeal the earlier statute to the extent of the repugnancy.

Hair v. State, 406 S E.2d 332, 334 (S.C 1991). The SCICA is

the nore recent legislation and nust prevail over 8§ 23-13-10.
Accordingly, plaintiff’'s fifth cause of action fails to state a
state law claimon which relief my be granted, and defendant
Metts is entitled to summary judgnent as to that claim

2. Claim under 42 U.S.C. § 1983

Plaintiff alleges that defendant Metts violated § 1983 in
that he adopted, ratified, and condoned unconstitutional |aw
enforcement practices. However, there can be no supervisory
liability against defendant Metts under 8§ 1983 wthout a

violation of plaintiff’s constitutional rights by one of the

entity, its enployees, or its agents except as provided in 8§ 15-
78-70(b).” Furthernore, 8§ 15-78-70(a) provides that: “This
chapter constitutes the exclusive remedy for any tort commtted
by an enployee of a governnental entity. An enployee of a
governnental entity who conmits a tort while acting within the
scope of his official duty is not liable therefor [sic] except
as expressly provided for in [15-78-70(b)].”
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ot her def endants. H nkle, 81 F.3d at 420; Tenkin v. Frederick

County Conmm ssioners, 945 F.2d 716, 724 (4th Cr. 1991).

Because the court has found no liability with respect to the
ot her defendants, as discussed supra, defendant Metts cannot be
liable in a supervisory capacity.
D. QUALIFIED IMMUNITY

In addition to finding plaintiff’s clains to be wthout
merit, the court also finds that defendants are entitled to
qualified imunity as to plaintiff’s first, second, and fourth
causes of action because they had an objectively reasonable
bel i ef that probable cause existed that plaintiff had conmtted
or was commtting a crimnal offense. It is well established
that "governnent officials performng discretionary functions
generally are shielded fromliability for civil damages insofar
as their conduct does not violate clearly established statutory

or constitutional rights of which a reasonable person should

have known.” Harlow v. Fitzgerald, 457 U S. 800, 818 (1982)
(citations onmitted). The court nust consider the "'objective
| egal reasonabl eness’ of the action assessed in light of the
|l egal rules that were 'clearly established at the tinme it was

t aken. " Anderson v. Creighton, 483 U S. 635, 639 (1987)

(citations omtted). Determ ning whether an officer is entitled
toqualifiedinmunity is particularly appropriate at the sunmary

judgnment stage. Torchinsky v. Siw nski, 942 F.2d 257, 261 (4th
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Cir. 1991). In light of Judge Westbrook’ s determ nation in the
previous state court crimnal proceeding that probable cause
exi sted, the court finds that defendants had a reasonabl e beli ef
that probable cause existed to stop, search, arrest, and
prosecute plaintiff entitling themto qualified imunity as to
plaintiff’s first, second, and fourth causes of action.

IV. CONCLUSION

For the foregoing reasons, this court finds no genuine

issue as to any material fact. It is therefore,
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ORDERED that defendants’ notion for sumrary judgnent is
GRANTED.

AND IT IS SO ORDERED.®

PATRICK MICHAEL DUFFY
UNITED STATES DISTRICT JUDGE

March , 1997
Charleston, S.C.

ln light of the court’s ruling on defendants’ notion for
summary judgnent, defendants’ notion to consolidate i s MOOT.
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