IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENWOOD DIVISION

Margaret L. Williams,

Plaintiff, CA No. 8:96-3221-20AK

VS. ORDER
Grimes Aerospace Company, f/k/a Midland Ross,
Grimes Division, and Kilgore Group, Inc., d/b/a
Columbia Staffing,

N N N N N N N N N N N

Defendants.

This matter is before the court on the motion of the defendants, Grimes Aerospace
Company (“Grimes’) and Kilgore Group, Inc., d/b/a Columbia Staffing (* Columbia Staffing”),
for summary judgment. The plaintiff, Margaret L. Williams (“Williams”), aformer employee of
each defendant, alleges that the defendants terminated her and failed to promote her in violation
of state and federal law. Williams contends the defendants' conduct: (1) violated Title V11 of
the Civil Rights Act of 1964 (“Title VII"); (2) breached her employment contract; (3) breached
an implied covenant of good faith and fair dealing within tha contract; (4) violated South
Carolina s wage payment statute; (5) unjustly enriched the defendants; and (6) was outrageous
to the point of causing her persond injury.

I. PROCEDURAL BACKGROUND

Williams filed this action on October 22, 1996. The parties ran into several difficulties

during the course of discovery. Williams' counsel initially failed to respond to discovery

because Grimes had misspelled her name on itsrequests. (Pl.”s Mem. in Opp. to Def. Grimes'



Mot. to Compel at 2-3.) Grimes filed a motion to compel discovery on March 21, 1997.
Magistrate Judge William M. Catoe, Jr. denied this motion and the issue was ultimately resolved
without the court’ s assistance.

Discovery continued slowly for several weeks, and then came to a screeching halt. The
original scheduling order instructed the parties to complete discovery by June 2, 1997, and be
ready for trial by the September 1997 term of court. Due to the earlier discovery difficulties, the
parties did not schedule Williams' deposition until July 17, 1997. (PI.’s Not. of Mot. & Mot. for
Protect. Order at 1-2.) Williams moved on July 16, 1997, for a protective order preventing her
own deposition. In her motion, Williams represented that the parties could not agree to extend
the discovery deadline and that it was now too late to take her deposition. (Id. at 2-3.) Infact,
the parties had agreed to extend the discovery deadline, but Williams refused to consent because
of amatter unrelated to discovery. (Def.’s Resp. to Mot. for Protect. Order at 1.) Magidrate
Judge Catoe refused to grant the protective order. Williams disregarded the magistrate judge
and did not appear for her deposition.

Counsel for the parties attended the August 26, 1997, roster meeting (“ August roster
meeting”) of thiscourt. At that time, counsel for both parties informed the court of their
discovery difficulties. Understandably, counsel for the defendants stated that they would be
unable to file any substantive motions before Williams gave her deposition. Upon hearing from
al counsel involved, the court ordered Williams to make herself available for her deposition as
soon as a date could be set. The parties agreed to depose Williams on September 30, 1997. The
parties dso scheduled the depositions of various representatives of the defendants at that same

time. Dueto the falure of the parties to resolve these discovery matters, the court first



continued the case until the November 1997 term of court and ultimately set the case for trial
during the January 1998 term.

Grimesfiled its motion for summary judgment on October 16, 1997. Columbia Staffing
so moved on October 20, 1997. Williams responded to both of these motions through a
memorandum filed on October 31, 1997. Grimes and Columbia Staffing replied to Williams'
response on November 7 and 10, 1997, respectively. This caseis currently slated for the January
1998 term of court.

II. FACTUAL BACKGROUND

Williams' employment saga with Grimes began nearly a decade ago. Grimes
manufactures lighting systems for aircraft. Williams, a black female, initially worked a Grimes
place of business as a temporary employee through the Manpower Temporary Agency in 1988.
On January 3, 1989, Grimes hired Williams for a full-time position in its assembly department.
As afull-time Grimes employee, Williams received an employee handbook detailing the
company’s benefit plans. Williams worked faithfully for Grimes until 1992. In December of
1992, Grimes laid off numerous workers, including Williams, in an effort to combat declining
business revenues. Grimes offered the fired workers an option of either an early severance
package or placement on the active recdl list, but not both. Advised of these options, Williams
took the early severance payment and removed her name from the active recall list.

Without work, Williams sought employment with Columbia Staffing, atemporary
employment agency. In June of 1993, Grimes solicited temporary help for newly acquired
business through Columbia Staffing. Grimes told Columbia Staffing the names of several

former workers, including Williams, that it wanted to employ through Columbia Staffing.



Williams began working at the Grimes facility as an employee of Columbia Staffing on June 9,
1993. Though Williams reported to work at Columbia Staffing and completed all employment-
related paperwork there, she gpparently believed she was an employee of both Grimes and
Columbia Staffing. (Pl.”s Mem. in Opp. to Defs.” Mots. for Summ. J. at 6.) Columbia Staffing
did not give Williams any written policies or procedures for employment.

During her 1993 work assignment at Grimes, Williams registered her work hours on
Grimes' time clock. However, Columbia Staffing received the time and payment information
from Grimes and paid Williams accordingly. This continued until November 5, 1993, when
Grimes informed Columbia Staffing it no longer needed Williams. Williams filed for
unemployment compensation, listing Columbia Staffing as her employer.

On July 25, 1994, Williams returned to work at the Grimes facility through a new
employment arrangement with Columbia Staffing. During her 1994 assignment, Williams
applied for aposition as “group leader” with Grimes. Grimes posted a notice requesting
applicants for the position, noting that full-time Grimes employees were preferred. Severd
temporary employees applied for the position. However, Grimes named Vanessa Goodwin, a
black female who worked full-time for Grimes, as the new group leader. Williams 1994 work
assignment lasted until December 30, 1994. Again, Williams filed for unemployment benefits
following her termination, listing Columbia Staffing as her employer.

Williams began a third temporary tour of duty a Grimes as an employee of Columbia
Staffing on February 13, 1995. During her 1995 tour, Williams responded to severa postings
for full-time positions, but was selected for none. Of the four positions she sought in 1995, two

were filled by full-time employees and two were never filled. Also, during her 1995 assignment,



Williams made several complaints regarding the calculation of her pay. Williams claimed she
was not given sufficient overtime pay during one week and that she did not receive severd days
of holiday pay. Initialy, Williams voiced her concerns to Grimes. Grimesinformed Williams
that it did not pay her wages and she would need to notify Columbia Staffing of any problem.
Upon investigating Williams complaint, Columbia Staffing promptly paid Williams the amount
she claimed was due.

It was also during this third temporary assignment at Grimes that Williams first charged
Grimes with racid discrimination in acomplaint with the Equal Employment Opportunity
Commission (“EEOC”) on April 27, 1996. Williams accused Grimes of discrimination by
denying her afull-time position due to her race. In July of 1996, Williams requested and
received aright to sue notice from the EEOC. On August 19, 1996, Grimes offered Williams a
full-time position with the company. Williams accepted the offer.

III. TIMELINESS OF THE MOTIONS FOR SUMMARY JUDGMENT

The defendants’ motions for summary judgment are suitable for discussion and
disposition at thistime. Williamsinitially objects to the motions as untimely. (Pl.’sMem. in
Opp. to Mots. for Summ J. at 3.) Asoutlined above, the origind scheduling order in this case
directed all discovery to be completed by June 2, 1997, and all motions to be filed by July 16,
1997. Though this and other matters were thoroughly discussed at the August roster meeting,
Williams still objects to the motions. At the August 1997 meeting, the court was shocked to
learn that the plaintiff had not given her deposition in acase that was scheduled for trial in
September of 1997. All counsel detailed the discovery problems to the court, and the counsel

for the defendants specifically said that these discovery matters were preventing them from



filing their respective motions for summary judgment. After hearing these concerns, the court
ordered Williams to appear for her deposition and continued the case. In doing so, the court
clearly extended the time for discovery, and, therefore, the time for filing dispositive motions.
Furthermore, this same argument arose again at the roster meeting held on October 21,
1997 (“October roster meeting”). After filing motions for summary judgment on October 16
and 20, 1997, counsel for the defendants at the October roster meeting requested the court
continue the case for one further term so that summary judgment motions would receive proper
consideration. The court agreed and continued the case for a second time specifically to review
the defendants’ motions. Williams' counsel made no objection at that time to the continuance.
She may not do so now. Itisdifficult for the court to believe that counsel for Williams expected
her adversaries to file motions for summary judgment before her client was even deposed. The
court agrees that all counsel neglected to properly resolve the initial discovery problems and
reschedule discovery accordingly. See Local Rule 12.11 (D.S.C. 1997) (requirements for
extending discovery). However, Williams has no right to object to the motions presently before
the court. The defendants had aright to depose the plaintiff prior to filing their motions.
Furthermore, Williams waived any right she did have by failing to properly address the matter at

the August or October roger meetings. The court now proceeds with the merits of the motions.

IV. SUMMARY JUDGMENT STANDARD
In considering amotion for summary judgment, the facts and inferences must be viewed

in the light most favorable to the opposing party, and summary judgment is proper only when



there is no genuine issue of material fact. Ballinger v. North Carolina Agric. Extension Serv.,

815 F.2d 1001, 1004 (4th Cir. 1987) (citations omitted). Although the burden of proof initially
rests with the moving party, when the movant has supported the motion as provided in Rule 56,
the opposing party must provide “ specific facts showing that there is agenuine issue for trial.”

Ross v. Communications Satellite Corp., 759 F.2d 355, 364-65 (4th Cir. 1985), overruled on

other grounds, 490 U.S. 228 (1989). Additiondly, the nonmoving party cannot rest on the bad
assertions of his pleadings; wholly speculative assertions will not suffice. Id. at 364 (citations
omitted).
V. DISCUSSION OF THE LAW
A. Joint Liability for Grimes and Columbia Staffing
1. General agency theory
Williams cannot hold Grimes and Columbia Staffing liable for each other’ s actions
under atheory of agency. “Agency is afiduciary relationship which results from the
manifestation of consent by one person to another to be subject to the control of the other and to

act on his behalf.” Peoples Fed. Sav. & Loan v. Myrtle Beach Golf & Yacht Club, 425 S.E.2d

764, 773 (S.C. Ct. App. 1992), cert. dismissed, 443 S.E.2d 807 (S.C. 1994). “Thetest to
determine agency is whether or not the purported principal has the right to control the conduct

of hisalleged agent.” Fernander v. Thigpen, 293 S.E.2d 424, 426 (S.C. 1982) (emphasisin

original). Williams bases much of her case on an agency theory. She claimsthat at all pertinent
times, Grimes and Columbia Staffing were one another’ s agent and, therefore, were liable for
one another’ s actionsin regard to her employment. (Pl.”’s Mem. in Opp. to Defs” Mots. for

Summ. J. at 8.) Her argument fails to recognize South Carolina’s law on agency.



Grimes and Columbia Staffing did enter into a contractua relationship together to
provide Grimes with labor. Grimes paid Columbia Staffing for its services and Columbia
Staffing paid the workers’ wages. Grimes aso told Columbia Staffing of certain employees it
preferred to employ because of their previous employment initsplant. At all times, each
company was acting on its own behalf and was not under the control of the other. “The mere
fact that one of the contracting parties is empowered to give general directions asto what isto
be done without control over the methods or means of doing it does not necessarily have the

effect of creating therelation of principal and agent or master and servant.” Chatman v. Johnny

J. Jones Exposition, 47 S.E.2d 302, 304-05 (S.C. 1948). Therefore, neither Grimes nor

Columbia Staffing exhibited the requisite control over the other to be considered one another’s
agent. Though Grimes and Columbia Staffing, as discussed below, may each beindividualy
liable asWilliams employer, they are not liable for one another’ s acts under agency principles.
2. Title VII claim

Though Williams' agency argument fails, she may be able to hold both Grimes and
Columbia Staffing liable for discrimination under Title VII. Once an anomay, today many
temporary workers report to one workplace and receive their paychecks from another. While the
phenomenon of temporary employees firs gained momentum in the United States’ post-World
War |1 economy, “thetemporary help industry has [recently] exploded, especially since the

1980s.” Development in the Law -- Employment Discrimination: V. Temporary Employment

and the Imbalance of Power, 109 Harv. L. Rev. 1647, 1648 (1996) (hereinafter, Temporary

Employment); see also H. Lane Dennard, Jr. & Herbert R. Northrup, L eased Employment:

Character, Numbers and Labor Law Problems, 28 Ga. L. Rev. 683, 696 (1994) (charting growth




of employee leasing from 1984-1993). During this same period, Congress increasingly placed
most areas of the employment relaionship under the jurisdiction of the federal courts.! Asthese
two shiftsin the paradigm of employment law collided, federal courts have found themselvesill-
prepared to address the problems presented by the temporary employment relationship. Which
party isthe liable employer is seldom clear. In order to properly analyze the case at bar, the
court surveys Title VII for: (1) “employment agency” liability; (2) “employer” liability; and,
finally, (3) liability for agents of employers. Whether an employer or an agent, the law reveals
that liability hinges on who isin control.
a. Employment agency liability

Temporary employment agencies, like Columbia Staffing, may be liable for
discrimination under a number of theories. as agencies, as employers, and as agents of
employers. Fird, Title VIl specifically addressesthe “ employment agency.” Thelaw reads. “It
shall be unlawful . . . for an employment agency to fail to refer for employment . . . or refer for
employment any individual on the basis of hisrace, color, religion, sex or national origin.” 42
U.S.C. § 2000e-2(b). Thisisdistinguished from the general Title VIl section on employment
discrimination which prohibits employers from discriminating in hiring, firing, and employment

terms. 42 U.S.C. § 2000e-2(a). Williams does not allege that Columbia Staffing discriminated

! Most aspects of an individua’s employment relationship are governed by federal
law. See, e.q., 29 U.S.C.A. 88 151-169 (National Labor Relations Act); 29 U.S.C.A. 88
201-219 (Fair Labor Standards Act); 29 U.S.C.A. 88 621-634 (Age Discrimination in
Employment Act); 42 U.S.C.A. 88 301-306 (Social Security Act); 42 U.S.C.A. 88 2000e
(Civil Rights Act); 42 U.S.C.A. 88 12101-12213 (Americans with Disabilities Act). Most
of these statutes contain “circular definitions” of the employment relationship: i.e., an
employee is anyone employed by an employer. Temporary Employment, supra, at 1652
n.35. Therefore, courts have developed various tests to determine who is an employer and
who is an employee under federal law.




against her initsreferral process. Rather, she contends that it isliable under the generd
discrimination section as her employer. Temporary agencies may be liable for employer
discrimination if they are, in fact, ageneral employer. Therefore, the court must determine who
was Williams' employer under Title VII.
b. Employer liability
Employers may be liable for racial discrimination against employees in the workplace.
42 U.S.C.A. 8§ 2000e-2(a). Furthermore, in the proper context, courts have held two employers

jointly liablefor aTitle VIl violation. See, e.q., Gravesv. Lowery, 117 F.3d 723, 727 (3d Cir.

1997); Caldwell v. ServiceMaster Corp., 966 F. Supp. 33, 46 (D.D.C. 1997); Magnuson v. Peak

Tech. Servs., Inc., 808 F. Supp. 500, 507 (E.D. Va 1992), aff’d, 40 F.3d 1244 (4th Cir. 1994);

Amarnarev. Merrill Lynch, Pierce, Fenner & Smith, Inc., 611 F. Supp. 344, 349 (S.D.N.Y.

1984), aff’d sub nom, Amarnare v. Merrill Lynch, 770 F.2d 157 (2d Cir. 1985).2 A defendant

may be held liable under Title VII if it (1) fits within the “employer” definition of Title VII and
(2) “exercises substantial control over significant aspects of the compensation, terms,

conditions, or privileges of plaintiff’s employment.” Magnuson, 808 F. Supp. at 507 (citing

2 1n such a scenario, courts consider the two entities to be “joint employers.” See
Graves, 117 F.3d at 727. However, as noted by one court, thisterm is not meant to indicate
that the two employers are one “integrated enterprise.” Amarnare, 611 F. Supp. at 347 n.11.
The term, as used herein, is meant to show that both employers jointly exercised the
requisite amount of control for Title VII liability to hold.

The same “joint employer” theory is used by the courtsin labor litigation to bind
more than one company to a negotiated contract. See America’'s Best Quality Coatings Corp.
(ABQC) v. N.L.R.B., 44 F.3d 516, 523-24 (7th Cir.), cert. denied, 515 U.S. 1158 (1995);
Capitol E.M.I. Music, 311 N.L.R.B. 997, 1000 (1993), enforced sub nom, Capitol E.M.I.
Music v. N.L.R.B., 23 F.3d 399 (4th Cir. 1994). One court has also held that joint
employers may be liable for discrimination under federal bankruptcy law. Fiorani v. Caci,
192 B.R. 401, 408-09 (E.D. Va. 1996).
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Amarnare). In determining “employer” status, the court is guided by the “broad, remedial
purpose of Title V11 which militates against the adoption of arigid rule strictly limiting
‘employer’ status. . . to an individual’ s direct or single employer.” Id. at 508 (footnote omitted).
Grimes and Columbia Staffing clearly fit within Title VII’s definition for an “employer.” See 42
U.S.C.A. 8§ 2000e(b) (“employer” is person engaged in industry affecting commerce with at least
fifteen employees). Thus, to be Williams' employer, each company must have exhibited the
requisite control.

Courts utilize three primary tests to determine who has control over an alleged employee
under federal law.® The United States Court of Appeals for the Fourth Circuit follows the

hybrid, or Spirides, test for Title VII cases. See Garrett v. Phillips Mills, Inc., 721 F.2d 979,

981-82 (4th Cir. 1983). The Spiridestest, while emphasizing the control exhibited by the
putative employer, considers eleven additional factorsto determineif an individual isan
employee: (1) the type of occupation; (2) the skill required for the occupation; (3) who
furnished the equipment used at the place of work; (4) thelength of time worked; (5) the method
of payment; (6) how the relationship is terminated; (7) whether annual leave is avalable; (8)
whether work isintegral part of employer’s business; (9) whether the employer provides
retirement benefits; (10) whether the employer pays social security taxes; and (11) the intention

of the parties. 1d. at 982. Though the Fourth Circuit has never examined atemporary

® The traditiona rule under the common law was the “control” test, which applied
basic agency principles. Kelley v. Southern Pac. Co., 419 U.S. 318, 323-24 (1974). Inan
effort to prevent harsh rulings against employees, federal courts developed the “ economic
realities’ test for some situations. See NLRB v. Hearst Publications, Inc., 322 U.S. 111,
124 (1944) (applying test under the NLRA); United Statesv. Silk, 331 U.S. 704, 713-14
(1947) (applying test under SSA). The third test, discussed above, is the Spirides, or hybrid,
test. See Spiridesv. Reinhardt, 613 F.2d 826, 832 (D.C. Cir. 1979).

11



employment relationship under Title V11,* other federal courts have applied the Spirides test to
an individua employed through atemporary employment agency.

In Amarnare, a black female employed through an employment agency sued the business
where she worked for racial discrimination under Title VII. Amarnare, 611 F. Supp. at 346-47.
Using the Spirides guidelines, the court focused in on the employer’ s right to control the
plaintiff. The Amarnare court held that “[w]hen an employer has the right to control the means
and manner of an individual’s performance . . . an employer-employee relaionship is likely to
exist.” 1d. at 348 (citing Spirides, 613 F.2d at 831-32). As evidence of this control, the court
noted that the defendant “ exercised complete control over [the plaintiff’s] work assignments, the
means and manner of her performance, and the hours of her employment,” and retained aright
to discharge the plaintiff. 1d. Inlight of this degree of control, “[f]actors other than control are
then of marginal importance.” 1d. Thus, the determination that an individual is an employee
under Title VII hinges on control.

(1) Grimes as an “employer”

Grimes exhibited sufficient control to be considered Williams' employer under Title VII.
Grimes maintained significant control over Williams during her various periods as atemporary
employee. While “no one factor is determinative in ascertaining whether a defendant isan
[employer] under Title VII,” courtslook to “all of the circumstances surrounding the work

relationship . . . with the greatest emphasis placed on the extent of the employer’ sright to

* Though the Fourth Circuit has affirmed a district court case involving this issue, the
unpublished decision did not discuss employment status under Title VII. See Magnuson v.
Peak Tech. Servs., Inc., 40 F.2d 1244, No. 93-1032, 1994 WL 619727 (4th Cir. Nov. 3,
1994) (unpublished).

12



control the manner and the means of the worker’s performance.” 1d. at 510. InaTitleVII
context, the Fourth Circuit Court of Appeals recognizes three powers as most indicative of the
control necessary to establish employer liability: hiring, firing, and conditions of employment.

Paroline v. Unisys Corp., 879 F.2d 100, 104 (4th Cir. 1989), aff’d in part, 900 F.2d 27 (4th

Cir. 1990). Though Grimes did not pay wages or provide benefitsto Williams, it did retain
several important controls: the power to set her wage amount; the authority to assign and
control her work detail; and, most importantly, theright to terminate her employment. See
Amarnare, 611 F. Supp. 348. Under thisanalysis, areasonable jury could find that Grimes was
Williams employer during the periods she temporarily worked at its facility between 1993 and
1996.

(2) Columbia Staffing as an “employer”

Columbia Staffing also exhibited the requisite control over Williams to be considered
her employer under Title VII. Viewing this relationship under the Spirides test, Columbia
Staffing exhibited sufficient control over Williamsto be considered her Title VII employer.
Columbia Staffing paid Williams wages, benefits, and taxes. It also handled any complaints
she had regarding her employment status. However, Columbia Staffing did not provide any
equipment to Williams or assign her to a particular job. Despite this, the company did retain the
right to hire and fire Williams, the ultimate means of control. Therefore, under the Spirides test
with an emphasis on Columbia Staffing’s right to control Williams, a genuine issue of fact exists
regarding the status of Columbia Staffing as Williams employer. 1d. at 348.

c. Agents of employers

13



Though both may be employers under Title VII, Grimes and Columbia Staffing are not
one another’ s agent under Title VII. Title VII holds agents of employers liable as employers
themselves for discrimination in the workplace. 42 U.S.C.A. 8 20003(b). Thisimposition of
liability on an employer’s agent is *an unremarkable expression of respondeat superior -- that
discriminatory personne actions taken by an employer’s agent may create liability for the

employer.” Green v. Clarendon County School Dist. Three, 923 F. Supp. 829, 848 (D.S.C.

1996) (quoting Birkbeck v. Marvel Lighting Corp., 30 F.3d 507, 510 (4th Cir. ), cert. denied,

513 U.S. 1058 (1994)). Under this reasoning, the imposition of liability on employers’ agentsis
intended to impute liability to an employer when one of its employees unlawfully discriminates.

See Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 72 (1986) (“Congress' decision to

define ‘employer’ to incdlude any ‘agent’ of an employer surely evinces an intent to place some
limits on the acts of employees for which employers are liable under Title VII” (citations
omitted) (emphasis added)). Thisframework does not fit the present situation.

Columbia Staffing was not an employee of Grimes, or vice versa. Each company was
related through several contracts. In these contracts, Columbia Staffing sought to provide
Grimes with adequate labor for aprice. Neither company exhibited the type of control over the
other to invoke liability on arespondeat superior basis. Title V11 uses this common-law theory
only to prevent employers from hiding behind the discriminatory acts of employees that they can

control. Such arelationship did not exist between Grimes and Columbia Staffing. Therefore,

14



while each defendant may be liable in their own capacity as employers, Columbia Staffing may
not be liable under Title VII as an agent of Grimes.®
3. Statutory/common law claims
a. Columbia Staffing
Grimes and Columbia Staffing are joint employers for purposes of the state law claims as
well. Under the common law, “[a] dual employment relationship may exist if more than one
individual or company has the right to control or direct an employee in the performance of the

work.” 27 Am. Jur. 2d Employment Relationship 8 5 (1996). Such arelationship “may exist if

two employers exerci se substantial control over the employee, by having the power to discharge
the employee, and by controlling the employee in the performance of hisor her duties.” Id.
Under South Carolinalaw, it is clear that workers for atemporary service agency are considered

its employees. Kilgore Group, Inc. v. South Carolina Employment Sec. Comm’n, 437 S.E.2d

48, 49-50 (S.C. 1993). Therefore, the court must analyze whether Grimesis Williams' employer
for her statutory and common-law claims.
b. Grimes
Grimes exercised sufficient control to be considered an employer. When determining
the existence of an employment relaionship, South Carolina uses an analysis similar to the Title

VIl test. South Carolina courts first ask “whether the purported employer has the right to control

®> Williams repeatedly cites Magnuson for the proposition that Grimes and Columbia
Staffing may be liable as agents. (Pl.’s Mem. in Opp. to Defs.” Mots. for Summ. J. at 8,
15.) Her reasoning is not correct. Magnuson dealt almost exclusively with joint employer
liability under Title VII. Magnuson, 508 F. Supp. at 507-511. Though it did mention
agency liability, the court determined that an agency theory did not fit a scenario with
multiple employers. 1d. at 510.

15



the servant in the performance of hiswork and the manner in whichitisdone.” Id. at 49. The
primary factors that answer thisinquiry are: (1) direct evidence of the right to control; (2)
payment method; (3) provision of the equipment; and (4) theright to fire. 1d. at 49-50. As
discussed above, Grimes controlled the amount of wages Williams earned, determined where
and when she would work, and retained the right to fire. Therefore, viewing the factsin the light
most favorable to Williams, Grimes could be viewed by ajury as Williams' joint employer with
Columbia Staffing under South Carolina law.
B. Title VII of the Civil Rights Act

Williams cannot maintain her claim against Grimes or Columbia Staffing for recial
discrimination. InaTitle VIl claim, a plaintiff without direct evidence of intentional racial
discrimination may prove her case indirectly under the burden-shifting proof scheme developed

in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Under this scheme, the plaintiff

must first present aprima facie case for racial discrimination. This givesrise to an inference of

discrimination. Mallory v. Booth Refrigeration Supply Co., 882 F.2d 908, 910 (4th Cir. 1989).

The employer may rebut this inference by articulating a legitimate nondiscriminatory reason for
itsdecision. 1d. Once the defendant has met this burden of production, to withstand summary
judgment, a plaintiff must (1) raise a genuine factual issue about the legitimacy of the
defendant’ s proffered reason and (2) provide sufficient evidence to raise a genuine factual issue

on whether the decision was based on race. See St. Mary’s Honor Cir. v. Hicks, 509 U.S. 502,

515 (1993); Moorev. J.P. Stevens & Co., 957 F. Supp. 82, 85 (D.S.C. 1997).

1. Williams’ prima facie case

16



A plaintiff can make aprima facie case for racia discrimination under Title VII by
proving the following: (1) sheisaracid minority; (2) she applied and was qualified for ajob
for which the employer solicited applications; (3) she was rejected for the job despite her
qualifications; and (4) after the rejection, the employer continued to seek applications from
others with the same qualifications or filled the position with a non-minority employee.

Patterson v. McL ean Credit Union, 491 U.S. 164, 186-87 (1989); Mallory, 882 F.2d at 910. In

making her prima facie case, Williams is not required to show “that she is better qualified than
the successful applicant.” Mallory, 882 F.2d at 910.
a. Columbia Staffing
Even if she could prove her prima facie case, Williams cannot make a successtul Title
VI claim against Columbia Staffing. An employer isliable for racial discrimination only if it

knew or should have known of the discriminatory conduct. Dennisv. County of Fairfax, 55

F.3d 151, 155 (4th Cir. 1995). Under thisrule, when an employee claims discrimination against
two joint employers, she “must show that [each] defendant knew or should have known of the
discriminatory conduct and that it failed to take those corrective measures within its control.”
Caldwell, 966 F. Supp. at 46 (citing Magnuson, 808 F. Supp. at 513). The bulk of Williams
complaint involves allegations against Grimes and its repeated failure to place her in afull-time
position. Williams bases virtually her entire Title VII clam on the conduct of Grimes. (Compl.

at paras. 6-23.)° Thereisno evidence that Williams ever told Columbia Staffing of her failed

® One paragraph in this sequence, paragraph twenty-one of the Complaint, does
involve allegations against Columbia Staffing. However, as discussed herein, this
allegation does not amount to racial discrimination under Title VII.

17



attempts at full-time employment with Grimes.” Furthermore, Columbia Staffing had no reason
to know of any alleged discrimination. Asargued by Williams, “ Columbia Staffing was nothing
but a payroll service that cut Plaintiff’s paycheck.” (Pl.”s Mem. in Opp. to Defs.” Mots. for
Summ. J. at 3.) Therefore, Williams cannot expect Columbia Staffing to beliable for Grimes
alleged conduct.

No case in the Fourth Circuit has addressed this precise issue in aTitle VII context.
“Most Title VII casesinvolve the conventional single employer situation.” Magnuson, 808 F.
Supp. at 507. Inthe single employer arena, the Fourth Circuit has long required that employees
give employers notice before liability attaches for unlawful discriminatory conduct.? The same
logic appliesin ajoint employer context. Itisonly fair to require the plaintiff show that each
defendant she contends committed unlawful discrimination knew of the discriminatory conduct
or, a aminimum, should have known of it. Addressed above, today’' s workforce is composed of
increasingly large numbers of part-time employees provided by temporary employment
agencies. Discrimination of some form among some of these temporary employment
relationships will inevitably occur. Workplace discrimination will most likely come from the

employer where a person works, not the temporary agency. Asin theinstant case, the temporary

"In fact, Williams goes to great painsin her complaint to allege that she had no
contact with Columbia Staffing for much of the period of timein question. See (Compl. at
paras. 11, 13, 15, 18) (“[during the periods at issue] Plaintiff did not have any contact with
any member or employee of Columbia Staffing”).

® See, e.q., Andrade v. Mayfair Management, Inc., 88 F.3d 258, 261 (4th Cir. 1996)
(sexual discrimination); Dennis, 55 F.3d a 155 (racial discrimination); Amirmokri v. Baltimore
Gas & Elec. Co., 60 F.3d 1126, 1131 (national origin discrimination).

18



agency often will have little to no daily contact with the employee.® In such a setting, a
temporary employment agency would have no indication of any workplace discrimination
without notice from the employee. It would be grossly inequitable to hold such an agency liable
for discrimination that it was not aware of, had no reason to know was taking place, and of
which it had no control.

Furthermore, the Fourth Circuit’s notice requirement furthers the purpose of Title VII.
Congress enacted Title VII and subsequent laws to end discrimination in the workplace by
encouraging employers and employees to address the problem first-hand. See McKennon v.

Nashville Banner Publ’g Co., 513 U.S. 352, 358 (1995); Dennis, 55 F.3d & 154. In order to

facilitate resol utions from within the workplace, employees should first air any grievances with
their employer. Only if thisfails should an employee take his case to the courts. Requiring
employees to notify employers of any alleged discrimination encourages in-house resolution of
employment problems. At aminimum, legd action should not be alowed unless the employee
can show the employer should have known of the discriminatory practices. Williams did not
notify Columbia Staffing of any alleged discrimination, nor has she shown that Columbia
Staffing should have been aware of any such problems. Therefore, Columbia Staffing is not
liable for the alleged discriminatory conduct of Grimes.

Williams' only dlegation of direct discrimination by Columbia Staffing is insufficient to

survive summary judgment. In her complaint, Williams asserts that Columbia Staffing sent

® Recognizing this development, one court goes further than this ruling to hold that
temporary employment agencies are not the employer of assigned workers for Title VI
purposes. Kellam v. Snelling Personnel Servs., 866 F. Supp. 812, 816 (D. Del. 1994), aff’d,
65 F.3d 162 (3d Cir. 1995). Therefore, under this reasoning, once the employee is assigned
to aworkplace, the temporary service cannot be held liable for Title VII discrimination. |d.

19



severa employees to Grimes, but arbitrarily paid black workers less than whites. (Compl. at
para. 21.) These allegations do not concern Williams directly. Even if these assertions could be
substantiated, they are not probative of her Title VII claim. Conclusory allegations of
“discrimination against others [are] not determinative of an employer’ s reason for the action

taken against the individual grievant.” Taylor v. Cummins Atlantic, Inc., 852 F. Supp. 1279,

1284 n.4 (D.S.C. 1994)(quoting Teddy v. Fddstein Co., 468 F.2d 910, 911 (5th Cir. 1972)),

aff’d, 28 F.3d 1217 (4th Cir.), cert. denied, u.s , 116 S.Ct. 176 (1995). Therefore,

Williams' lone claim of direct discrimination by Columbia Staffing fails as a matter of law.
b. Grimes
Williams can make out alimited prima facie case for racid discrimination against
Grimes. Grimes concedes that Williamsisaracia minority who applied for several positions
that she did not receive. (Def. Grimes Mem. in Supp. of Mot. for Summ. J. a 9.) Therefore,
the remaining question is. Did Grimes continue to seek applications from other qualified

individuds or fill any position in question with awhite applicant?
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Williams applied for five positions at Grimes between 1994 and 1995.° For each
position, Grimes considered part-time applicants “only if the position was not filled by a current
full-time employee.” (1d. at 10.) Thus, qualified applicants consisted initially of only full-time
employees. If no full-time applicants were available, temporary workers could then apply.
Grimes filled the position of group leader with a full-time applicant and did not fill two other
positions. Therefore, even if Williams could show that Grimes viewed her application first,
Grimes did not continue to seek applications from others with her qudifications for these
positions. Patterson, 491 U.S. at 186-87. Therefore, she does not meet her prima facie case for
these three positions.

Williams does make her prima facie case for the other two positions. Williams applied
for the jobs as atemporary order processor and screen printer in 1995. Grimes filled these
positions with non-minority applicants. Therefore, Williams makes out a prima facie case for

racial discrimination in regards to these positions. Seeid.

19 These positions were: group leader, temporary order processor, screen printer,
paperwork/packer, and pad printer operator.

Williams' memorandum additionally argues that she “believed” she applied a second
time for pad printer operator in 1994. (Pl.’s Mem. in Opp. to the M ots. for Summ. J. at 12.)
She maintains that this position was filled by a white applicant, Johnny Moss. (ld. at 13.)
However, in her deposition, cited as evidence of this application, Williams clearly states she
did not apply for the position that Grimes awarded to Moss. (Williams Dep. at 190.)
Williams' Title VII action fails because she cannot cite properly documented evidence to
support her claim. See Felty v. Graves-Humphries Co., 818 F.2d 1126, 1128 (4th Cir.
1987). Therefore, the court will not consider this application in Williams' Title VII claim
against Grimes.
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2. Grimes’ non-discriminatory reason

Grimes establishes a valid, non-discriminatory reason for not hiring Williamsfor these
two positions. Articulated above, Grimes initially sought only full-time employeesto fill vacant
positions. The 1995 applications made by Williams, for temporary order processor and screen
printer, were filled by full-time employees. Though the two chosen were white, thisisavalid,
non-discriminatory reason for Grimes' decision.

3. Pretext for discrimination

Following Grimes' articulation of a non-discriminatory reason for its decision, Williams
bears the ultimate burden of proving intentional discrimination. Amirmokri, 60 F.3d at 1130.
To withstand summary judgment, Williams must both (1) raise a genuine issue of fact about the
legitimacy of Grimes' proffered reason and (2) provide sufficient evidence to raise agenuine
question as to whether the employment decision was based on her race. See Hicks, 509 U.S. at

515, 519; see also Beall v. Abbott Labs., F.3d ___, No.96-2752, 1997 WL 739421 at *4

(4th Cir. Dec. 2, 1997) (published opinion) (quoting Hicks, 509 U.S. at 515) (Title VII plaintiff
must show “*both that the reason was false and that discrimination was the real reason’ for the
challenged conduct”); Moore, 957 F. Supp. at 85. Williamsis not able to shoulder this burden.
Grimes promotion policy was not a pretext for discrimination. Grimes employed many
permanent and part-time employees. When soliciting applications from temporary employees
for permanent positions, Grimes' notice stated: “If the. . . job is not filled and you are a part-
time or temporary employee who isinterested in the position, please sign below.” (Def. Grimes
Mem. in Supp. of Mot. for Summ. J. at 10.) Thisclearly told temporary employees that their

applications would be considered only if the position was not first filled by a permanent
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applicant. This policy looked first to the immediate work experience of the applicants, not their
race. Asnoted above, Grimes used this policy to fill one position Williams applied for with a
full-time black employee, Vanessa Goodwin. (Pl.”sMem. in Opp. to Defs.” Mots. for Summ. J.
at 13.) Though Williams' ability as both a full-time and temporary employee of Grimesis
unquestioned, the fact remains that she was not a permanent employee when she applied for the
jobsin question. Accordingly, Williams cannot raise a genuine question of fact asto the
veracity of Grimes' nondiscriminatory reason. Additionally, Grimes cannot provide any
evidence showing that Grimes' decision was based on her race.
C. Breach of Contract

The law of South Carolina and the facts of this case direct this court to grant summary

judgment to the defendants on Williams' breach of contract daim. Employment agreements that

have no definite term of duration are generally terminable at the will of either party. Prescott v.

Farmers Tele. Coop., Inc., 491 S.E.2d 698, 701 (S.C. Ct. App. 1997) (citation omitted).
“However, an employer may modify itsworkers' at-will status through written handbooks and
oral assurances.” |d. (citations omitted). Williams bases her breach of contract claim on
Grimes employee handbook she received as a permanent employee in 1989.* (Pl.’s Mem. in
Opp. to Defs.” Mots. for Summ. J. at 15.) Though the conduct Williams complains of occurred
between 1993 and 1996, when she was a temporary employee of Grimes, she argues that (1) she
retained full employment status and (2) Grimes handbook wasin effect at dl times. (1d. at 15-

16.)

1 Because Williams' contract claim is based solely on the Grimes handbook,
Columbia Staffing cannot be liable under this cause of action. Asnoted above, Columbia
Staffing was not Grimes’ agent during Williams' employment with the companies.
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Williams' cannot support these claims. Under the above analysis, Williams can be

considered an employee of Grimes during the periods in question. See Kilgore Group, Inc., 437

S.E.2d at 49-50. However, she may not graft the terms of Grimes' employee handbook onto her
post-1993 relationship with the company. Williams was hired by Grimes as a full-time
employee in 1989. Grimesissued her an employee handbook that defined the rights and
responsibilities of full-time employment. Grimes fired Williams from this position in 1992,
forever changing her relationship with the company. This ended any effect the employee
handbook had, unless Grimes chose to grant her an employment status that would warrant
application of its employee handbook.*

In 1994, Williamswent back to work at the Grimes facility through her employment with
Columbia Staffing. Though Grimes could still be considered her employer under common-law
principles, this does not mean that the new relationship returned Williams to the status of afull-
time employee. Furthermore, the employee handbook could govern this new employment
relationship only upon Grimes' election. Grimes did not so elect. Instead, Grimes chose to
employ Williams through a temporary agency, Columbia Staffing. Under this new scenario, it
would be a manifest injustice for the court to force the terms of the employee handbook upon

Grimes by implication. Therefore, Grimes re-employed Williams as an at-will temporary

12 The most clear evidence of this altered relati onship comes from Williams' own
testimony. In her deposition she stated that from June of 1993 until August of 1996, she
continued to apply for various jobs because she “was laid off.” (Williams Dep. at 68.)
Williams' testimony of the sporadic nature of her employment at Grimes from 1993 until
1996 evidences the distinct difference between her full-time and part-time employment with
Grimes.
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employee with no other terms altering this gatus. As such, there was no contract for Grimes to
breach.
D. Breach of the Covenant of Good Faith and Fair Dealing
Williams' claim for breach of the covenant of good faith and fair dealing also fails.
Courtsimply this covenant into all contracts, including those made for employment. Shelton v.

Oscar Mayer Foods Corp., 459 S.E.2d 851 (S.C. Ct. App. 1995), aff'd, 481 S.E.2d 706 (S.C.

1997); see also Prescott, 491 S.E.2d at 706. However, thisimplied covenant can attach only to

an existing contract. See Shelton, 459 S.E.2d at 857. Therefore, this covenant does not apply
unless a contract first exists. As detailed above, Williams' post-1993 employment with Grimes
was at-will and without any contractual terms. Furthermore, Williams never had a contract with
Columbia Staffing. Therefore, her claim for breach of the covenant of good faith and fair
dealing fails.
E. South Carolina’s Wage Payment Act

Williams cannot maintain a cause of action for back wages. South Carolina’ s Payment

of Wages Act seeksto “protect employees from the unjustified retention of wages by the

employer.” Futch v. McCallister Towing of Georgetown, Inc., 491 S.E.2d 577, 579 (S.C. Ct.

App. 1997). The Act requires employers to notify employees of “normal hours and wages
agreed upon” and to “pay all wages due the employee within forty-eght hours [of the
employee’ stermination].” S.C. Code Ann. § 40-10-30 & -50 (Supp. 1996). Williams alleges
that she was a full-time employee from the point of her re-hire in 1993 until August of 1996.

However, she has presented no evidence to support this claim.
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During this period, Columbia Staffing was responsible for paying Willians' wages.® It
notified Williams of all work-related information, including her status as atemporary employee
and the amount of her wages. (Def. Kilgore Group’s Reply to Pl.’s Mem. in Opp. to Defs.’
Mots. for Summ. J. at 13.) Though Williams did not receive some overtime pay when it was
due, Columbia Staffing paid her all of the disputed wages following an investigation. (Def.
Kilgore Group’'s Mem. in Supp. of Mot. for Summ. J. at 11.) A short delay in the payment of
wages does not violate the Payment of Wages Act. Columbia Staffing properly notified
Williams of her work status and properly paid her all wages due for her work at Grimes.
Therefore, Williams' claim under the Wages Act falils.

F. Quantum Meruit

Williams does not state a proper claim for quantum meruit under South Carolina law.
To satisfy this charge, Williams must show: (1) abenefit conferred to the defendant by the
plaintiff; (2) redization of that benefit by the defendant; and (3) that retention of the benefit

would be unjust unless the defendant makes full payment to the plaintiff. Columbia Wholesale

Co. v. Scudder May N.V., 440 S.E.2d 129, 130 (S.C. 1994). Grimes and Columbia Staffing did

benefit from Williams work, but Williams presents no evidence that this was an unjust
enrichment. Grimes hired Williamsin 1993 as atemporary employee. Williams accepted this
hire, through Columbia Staffing, and its rate of pay with no objection. (Williams Dep. at 74-
75.) From the evidence presented, there was no misunderstanding regarding Williams' pay,

benefits, or work status. Grimes hired her as atemporary worker at a set hourly wage without

3 Grimesis not liable under this cause of action. Columbia Staffing handled all
payment of wages to Williams. Discussed above, Williams cannot hold Grimes liable for
this claim as the agent of Columbia Staffing.
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benefits. She was paid accordingly by Columbia Staffing. Neither Grimes nor Columbia
Staffing was enriched unjustly. Therefore, Williams may not maintain acause of action for
quantum meruit.
G. Outrage
William’'s claim for the tort of outrage fails as a matter of law. To state aclaim for outrage,

aplaintiff must establish:

(2) the defendant intentionally or recklesdy inflicted severe emotional

distress or was certain or substartially certain that such distress would result

from his conduct; (2) the conduct was so extreme and outrageous asto

exceed all possible bounds of decency and must be regarded as atrocious,

and utterly intolerable in acivilized community; (3) the actions of the

defendant caused the plaintiff’s emotional distress; and (4) the emotional

distress suffered by plaintiff was so severe that no reasonable man could be

expected to endure it.
Shupe v. Settle 445 S.E.2d 651, 655 (S.C. Ct. App. 1994)(citation omitted). It isamatter for the
court, nat ajury, to determine in thefirst instance whether the conduct in question can reasonably
be regarded as so extreme and outrageous as to permit recovery. |d. 655-56. The defendants
conduct amply does not meet South Carolina s standard. Any alleged conduct in the instant case
was not “so extreme and outrageous as to exceed all possible bounds of decency.” 1d.

Accordingly, the court grants the defendants' motions for summary judgment as to the outrage

claim.

VI. CONCLUSION
Williams cannot sustain any of her claims against Grimes or Columbia Staffing. Though

both defendants individually exhibited sufficient control over her to be her employer, they did
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not exhibit the same control over one another. Grimes was not Columbia Staffing’ s agent, or
viceversa. Intheir individual capacity, the conduct of each defendant does not warrant the
imposition of civil liability under federal or state law. Accordingly, itis

ORDERED that the defendants motions for summary judgment are granted.

IT IS SO ORDERED.

Henry M. Herlong, Jr.
United States District Judge

Greenville, South Carolina
December 19, 1997
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